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November 4, 2005

COMPROMISE COMMUNICATION

VIA FACSIMILE: (410) 516-5448

CONFIRMATION COPY VIA U.S. POSTAL SERVICE

Frederick G. Savage, Esq.

Acting Vice President and General Counsel

Johns Hopkins University

113 Garland Hall, 3400 North Charles Street

Baltimore, Maryland  21218-2688


Re:
ACCURATE

Dear Mr. Savage:


I received your letter of October 31, 2005, in which you reiterate your belief that Dr. Mercuri’s claims have no merit.

Dr. Mercuri is finalizing a report for the National Science Foundation’s Office of Inspector General (“OIG”), which has expressed interest in this matter.  Therefore, I would like to make a final attempt to come to a resolution, in order to achieve all of the parties’ desired goals and avoid negative repercussions to the team.

In my previous letter I attempted to explain that the OIG is not a court of law, and that it does not concern itself solely with copyrightable works.  Rather, the OIG focuses its investigations on the misappropriation of pure ideas and methodologies, as well as on the infringement of copyrightable works.  Please note that the OIG also takes into consideration an accused infringer’s history of academically unethical or improper acts, which you should discuss with your client.

Your statement that Dr. Mercuri expressed no interest in participating in a proposal re-submission is incorrect.  Dr. Mercuri’s e-mails attached to your letter were sent in response to a thread of e-mails initiated by Dr. Jones’ August 26, 2004, e-mail (attached) in which he stated “it's time to begin thinking about how to convert one big proposal into a shotgun blast of little proposals with one or two PIs or co-PIs each.”  Dr. Mercuri merely identified one of the “little proposals” she was interested in pursuing, and she invited others to join in her effort.  

This was followed up by Dr. Jones’ September 15, 2004, e-mail (attached), in which he stated “it's most definitely time to start deconstructing the big grant into little pieces….”  Finally, on November 23, 2004, your own client stated in an e-mail (attached):  “I lean towards not resubmitting for the reasons that you cite. If we break it up into pieces and people submit various smaller proposals, it's more likely that at least some of this work will get funded and done than if we put all our eggs in one basket again.”  

The OIG and/or a jury could reasonably conclude that team members intentionally lulled Dr. Mercuri into believing that the group had disbanded.  Their ruse was exposed when the co-PI team – minus Dr. Mercuri – resubmitted a 2005 proposal using Dr. Mercuri’s ideas, methodologies and expressions.  Incidentally, Pam Karlan was not a 2004 proposal co-PI, as evidenced by the absence of her completed forms “Information About Principal Investigators …” and “Summary Budget Proposal.”  Thus, Dr. Mercuri was indeed the only 2004 proposal co-PI excluded from the 2005 proposal.

With regard to the copyright issue, you have raised questions of fact that would ultimately be answered by a jury.  Given the unseemly manner in which Dr. Mercuri was ousted, and given Dr. Mercuri’s September 6, 2005, e-mail to Drs. Rubin, Neumann and Dean regarding her intellectual property, the team’s continued use of her materials could be deemed by a jury to be willful.

Also with regard to the copyright issue, it is clear that Dr. Mercuri’s “ACCURATE” acronym and expanded form are protected.  The team’s website confirms her rights, and you have not offered any contrary analysis.

With regard to the misappropriation of ideas and methodologies, you claim that Dr. Mercuri’s portions of the 2004 proposal were carefully removed from the 2005 proposal.  This is not the case.  As an example, you stated that Dr. Mercuri’s CERT-like reporting system was removed.  However, the last paragraph of page 12 of the 2005 proposal includes: “For example, today there is no standard system for reporting technology problems during elections, nor is there a process for feeding such reports back into the standard and certification process. Election incident reports would be useful feedback into the standards-setting and testing process and would help to ensure that election incident knowledge is retained within the system.”  This is indeed Dr. Mercuri’s CERT-like reporting system.  

The CERT-like reporting system is not the only idea and methodology contributed by Dr. Mercuri to the 2004 proposal, and her August 26, 2004, e-mail does not limit her rights as to others. You will find a number of other examples in my October 14, 2005, comparison chart.  Furthermore, numerous other methodologies contained in the 2002 proposal – of which Dr. Mercuri was one of its two authors – appear in the 2005 proposal.  Again, I invite you to make a comparison of the 2002 and 2005 proposals.  

Finally, some of the “widely shared ideas/opinions” that you refer to originated with Dr. Mercuri.  This is evidenced by the references to her works in the 2005 proposal, as well as by her body of published work.

I urge you to make a full examination of this matter now, because you will be forced to make the same examination during an OIG investigation.  I invite you to contact me at 603.647.2000 or RNW@Software-Law.com to discuss resolution of this matter.  Thank you very much.






Very truly yours,
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Ronald N. Weikers

Attachments

Subject: Re: ACCURATE status

Date: Thursday, August 26, 2004 3:04 PM

From: Douglas W. Jones <jones@cs.uiowa.edu>

To: David Wagner <daw@cs.berkeley.edu>

Cc: Rebecca Mercuri <notable@mindspring.com>, Drew Dean <ddean@csl.sri.com>, "Peter G. Neumann" <neumann@csl.sri.com>, Deirdre Mulligan <dmulligan@law.berkeley.edu>, <dabo@cs.stanford.edu>, Dan Wallach <dwallach@cs.rice.edu>, Avi Rubin <rubin@jhu.edu>, <byrne@rice.edu>, David L Dill <dill@cs.stanford.edu>

On Aug 26, 2004, at 1:43 PM, David Wagner wrote:

> Have any of you heard anything about the status of the ACCURATE 

> proposal?

I have heard nothing.

> He mentioned that awards would not be announced publicly

> until mid-Sept., but that awardees have pretty much all been contacted

> privately to do budgeting, so if you haven't heard back, your proposal

> probably isn't going to be funded.

No news was good news earlier, when some early rejections apparently 

went

out, but now, no news is worrisome.  I suspect it's time to begin 

thinking

about how to convert one big proposal into a shotgun blast of little

proposals with one or two PIs or co-PIs each.



Doug Jones



jones@cs.uiowa.edu

Subject: Re: [ACCURATE] NSF Center prop status

Date: Wednesday, September 15, 2004 3:42 PM

From: Douglas W. Jones <jones@cs.uiowa.edu>

To: "Peter G. Neumann" <neumann@csl.sri.com>

Cc: <accurate@csl.sri.com>

The official results are in.  The answer is, no, so it's most 

definitely time

to start deconstructing the big grant into little pieces that can be 

evaluated

separately.  I'll be out of the office for Rosh Hashannah Thurs and 

Fri, then

out in DC Monday for the EAC Technical Guidelines Development Committee

hearing on Security and Transparency, back in the office Tuesday.

From: 
  gandrews@nsf.gov

Subject: 
National Science Foundation - Proposal Notification - 

Proposal No.0433605

Date: 
September 15, 2004 2:10:23 PM CDT

To: 
  douglas-w-jones@uiowa.edu

Cc: 
  john-massa@uiowa.edu

Proposal Number:  0433605

Title:  Collaborative Research: A Center for Correct, Usable, Reliable, 

Auditable and Transparent Elections (ACCURATE)

Dear Dr. Jones,

I regret to inform you that the National Science Foundation is unable 

to support your proposal referenced above.

Your proposal was reviewed in accordance with the general merit review 

criteria established by the National Science Board that address the 

intellectual merit of the proposed activity and its broader impacts.  

These criteria permit an evaluation of the proposal's technical merit, 

creativity, educational impact and its potential benefits to society.  

If your proposal was submitted in response to a specific solicitation, 

additional review criteria may have been used to review your proposal 

as described in the solicitation.

The full text of the two merit review criteria and supporting 

explanations are available in Chapter III of the NSF Grant Proposal 

Guide, available electronically at:  

http://www.nsf.gov/cgi-bin/getpub?gpg.

You may access the reviews of your proposal and any further analysis or 

statements at the URL referenced below.  This information may be 

helpful to you in understanding the Foundation's action and also in 

preparing any future submissions.  If you would like further 

information concerning the review of your proposal, please contact the 

cognizant program officer whose name, email address, and telephone 

number are provided below.

Although we are unable to support this proposal, we would be pleased to 

consider any future proposal you may wish to submit.

Sincerely,

Gregory R. Andrews

Division Director

Division of Computer and Network Systems

 Program Officer:  Carl E. Landwehr, clandweh@nsf.gov, (703) 292-8950

Reviews and if applicable, the Panel Summary, Context Statement, and 

Site Visit Report may be found at:  

https://www.fastlane.nsf.gov/jsp/homepage/proposals.jsp

You will need your FastLane password to access this website.  If you do 

not have one or cannot remember your password, you will find 

instructions on resetting or obtaining a password at this location:  

https://www.fastlane.nsf.gov/jsp/homepage/proposals.jsp

 

Subject: Re: [ACCURATE] New NSF CyberTrust announcement

Date: Tuesday, November 23, 2004 8:24 AM

From: Avi Rubin <rubin@jhu.edu>

To: David Wagner <daw@cs.berkeley.edu>

Cc: "Peter G. Neumann" <neumann@csl.sri.com>, <accurate@csl.sri.com>

I agree with your message. One clarification, though. I believe that 

last time, they said the same thing with respect to funding levels for 

centers, and they ended up cutting the center proposals to around $6M 

each and funding two of them. I imagine they will do the same thing 

again.

I lean towards not resubmitting for the reasons that you cite. If we 

break it up into pieces and people submit various smaller proposals, 

it's more likely that at least some of this work will get funded and 

done than if we put all our eggs in one basket again.

Avi

On Nov 23, 2004, at 2:28 AM, David Wagner wrote:

> The disappointing reviews we got for the center proposal are making me

> think it might be wiser to split this up into multiple Small (or 

> Medium)

> proposals.  I feel we suffered because the reviewers just did not 

> believe,

> in some gut level, that this is an important enough problem to justify 

> a

> Center-scale effort.  Given that sentiment, I worry that any 

> center-scale

> proposal in this area would be working at a major disadvantage.

> This makes me think we might be able to make that case for e-voting

> research more effectively if we sent many separate smaller proposals.

>

> I also believe that the acceptance rate for small and medium proposals

> was 2x that for center proposals last year.  Looking this year, I see

> that NSF expects to have $30M available.  They mention awarding up to

> 2 center proposals at up to $10M, but if they did so, they would eat up

> more than half of their $30M.  This makes me think they might award 

> only

> one center-scale proposal this year, or be forced to reduce the total

> funding level significantly if they want to award two.

>

> I find it disappointing, and perhaps even a little bit frustrating, to

> be forced to contemplate breaking up the ACCURATE proposal.  I think 

> the

> group of folks on the ACCURATE proposal is an absolutely incredible 

> team,

> and I find it hard to imagine how the team could have possibly been any

> stronger.  Nonetheless, I want to maximize our chances that we get some

> projects funded in this area, and I fear this may be our optimal 

> strategy.

>

> What do you think?

>

> -- David

>

>>

>> The new request for proposals is out:

>>

>>   http://www.nsf.gov/pubs/2005/nsf05518/nsf05518.htm

>>

>> In discussion with Drew, Carl has encouraged us to resubmit --

>> presumably after addressing the comments we received last time.

>> Is there any sentiment for trying again (relatively less pain

>> this time)?  OR would you all like to go separate routes or small

>> team routes?  We have about 2.5 months to send in a proposal, but

>> we should decide on our strategy (strategies) fairly soon.  A hybrid

>> strategy is also possible, with some teams and a reduced center

>> proposal.  I think the positive reviews really liked the team we had

>> assembled.  My own preference is for a center proposal.  But a divide

>> and conquer strategy or mixed strategy could be more effective.

>>

>> PGN

>>

>>

>>

>>

**************************************************

Avi Rubin

Professor, Computer Science

Technical Director, Information Security Institute

Johns Hopkins University

rubin@jhu.edu

410-516-8177 (Voice)

443-264-2406 (Fax)

http://www.cs.jhu.edu/~rubin/

**************************************************
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